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The Opinion of the Court was delivered PER CURIAM.



SYLLABUS

“A motion for summary judgment should be granted only when itisclear thet thereisno
genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto darify the gpplication
of the law.” Syllabus Point 3, Aetna Casualty & Surety Company v. Federal Insurance

Company of New York, 148 W. Va. 160, 133 S.E.2d 770 (1963).



Per Curiam:

Thisisan gpped by ClydeW. Ranson, . and Judith J. Ranson, hiswife, from an order
of theCircuit Court of KanawhaCounty granting Realmark Devel opments, Inc., summary judgment ona
counterclaimwhich the Ransonsinterposed in an action brought by Redlmark Developments, Inc.* On
goped, the Ransonsdam thet therewere quedions of materid fact in the caserdaing to thair counterdam
a the time the court entered summary judgment, and that under the circumstances, the court erred in

granting summary judgment.

l.
FACTS
In 1991, the gppellants, Clyde W. Ranson, Jr. and Judith J. Ranson, and the gppel lee,
Redmark Deve opments, Inc., discussed the possibility of the Ransonsleasing or purchasingabuilding

located on Maryland Avenue in Charleston, West Virginia, from Realmark Devel opments, Inc.

Atthecondusionof thediscussions, it gppears Realmark Devel opments, Inc., agreedto
lease the buil ding to the Ransonsand to grant the Ransons an option to purchaseit. Itistheclaim of the

Ransonsthat Redmark Devel opments, Inc., additiondly ordly agreed thet aportion of therent pad by

Thereissomesuggestiontha theRansons surnameisactualy “Ransom.” For condstency seke,
sncethey arecaled “Ranson” inthe style of the case, aswell ason various documentsin the case, they
will be referred to as “Ranson.”



them under the lease would be gpplied toward the purchese price in the event they dected to exercise the

option.

Thediscussonsculminated in the Ransonsand Realmark Deve opments, Inc., executing
two documentswhich are of particular rdlevanceto thisproceeding. Thefirg document was an undated
“Proposad Lease Purchase Agreement.”  In this document, the Ransons leased, or agreed to lease, the
premisesunder discussion for $2,800 amonth, and Rea mark Devel opments, Inc., granted, or agreed to
grant, the Ransonsan option to purchasethe property. The option language did makereferenceto thefact
that aportion of the rent could be gpplied toward the purchase price. It Sated: “ Purchase price shdl be
$255,000 with earnest money intheamount of $ . Onethousand dollars ($1,000) of monthly
rent shall begpplied to purcheseprice” This* Proposed Lease Purchase Agreement” wasSgned by Clyde

W. Ranson and Frank S. Harden, “Vice President Realmark Developments, Inc.”

The second document wasa'*“ Lease Agreement with Option to Purchase’ dated May 31,
1991. Under thisdocument, asunder the* Proposed Lease Purchase Agreement,” the Ransons agreed
to pay $2,800 per monthinrent. Paragraph 28 of thisdocument, like the“ Proposed L ease Purchase
Agreement,” granted the Ransons an option to purchase thereal estate covered by thelease. This
document, however, contained no language indicating thet any portion of rent would be gpplied toward the
purchase price of the property in the event the Ransons e ected to purchase. 1t dso differed from the
“Proposed Lease Purchase Agreement” inthat it set the purchase price a $195,000, rather than $255,000.

The language establishing the option to purchase specifically stated:
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Theoption Sd| aiseand exig only during thelast 90 days of theinitid
termof thislease. If during such 90 daysthe Lessee, givesLessor written
notice of the exercise of such option, then on amutudly convenient date
duringthelast 15 daysof theinitid term hereof, the L essor shdl convey
the property to Lessee by General Warranty Deed with good and
marketabletitle, and the Lessse shd | pay lessor, the sum of OneHundred
Ninety Five Thousand Dallars ($195,000.00) cash or other immediately
bankable funds. No rebate of rent shall be made for any unexpired
portion of theinitial term.

Althoughthisdocument contained adausewhich sated that itind uded theentireagresment
between the parties, the same clause indicated that the agreement could be amended or modified by the
partiesinwriting. Thisdocument wassgned by Clyde W. Ranson and hiswife and by the Presdent of

Realmark Developments, Inc.

The Ransonstook possession of the premises, and, according to their evidence, made
$100,000 or moreinimprovementsto the property. They remained in possesson for thefull five-year
initial leeseterm. During thelast 90 daysof that period, they did not provide Reslmark Developments, Inc.,
withawritten noticethat they desired to exercisethepurchase option. At theexpiration of thefive-year
initia term, they did not vacate the premises. When they did vacate the property, aoproximately ayear
later, on March 24, 1997, they, according to Realmark Developments, Inc., owed $27,238.64 in rent

arrearages.

Subsequent to the Ransons vacating the premises, Relmark Developments, Inc., on June

5, 1997, sold the premises to a third party for $270,000.
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After Hlingthe premises, Redmark Deveopments, Inc., indituted the present lavauitin
the Circuit Court of KanawhaCounty. Initscomplaint, Realmark Developments, Inc., sought the
$27,238.64 inrent arrearageswhich the Ransonsowed up until thetimethey vacated the premises, aswell
astherent which they would have paid until Realmark Devel opments, Inc., sold the premises. Redmark
Devdopments, Inc., dso sought asum for unpaid red estatetaxeswhichthe Ransonswererequired to pay

under the “Lease Agreement with Option to Purchase.”

Following thefiling of Realmark Developments, Inc.’s, complaint, theRansonsfiled an
ansver and denied that they wereindebted to Realmark Devd opments, Inc. They dsofiled acounterdam
inwhich they asserted that their agreement reaing to the possible purchase of the property had contained
anord provisonthat Redmark Developments, Inc., would assst inthefinancing of the purchase, and that
inrdianceuponthepromise, they had expended morethan $100,000inimproving thebuilding located on
theleased premises. They further dated that a thetimethe option was exercisable, they wereready and
ableto purchasethe premisesfrom Redmark Devel opments, Inc., with Realmark Devel opments, Inc.,
asssinginthefinancing of theppurchase, but that Reamark Devel opments, Inc., had refused tofinancethe
purchase according to its promise, and instead Redlmark Developments, Inc., had sold the property on
June’5, 1997 for the sum of $270,000, with $100,000 of thet amount due solely to theimprovementswhich
they had placed upon the premises. They claimed that they had been damaged by Realmark
Developments, Inc.’s, breaching of its promisesto them, and they sought damagesfrom Realmark

Developments, Inc.



Inanamendment to the counterdam, the Ransons daborated upon their unjust enrichment
clam. They stated:

I n accordance with the agreement by and between the parties. . ., the
defendants|the Ransons] then undertook and did performwork, labor
and materidson the plaintiff’ sbuilding a thefair and reasonable sum of
at least $142,844.02, which defendantswould not have done but for the
plaintiff’ s assurance to them, not only that the plaintiff would sdll the
property to the defendants a the agreed amount but that plaintiff would
financethe purchase of thesamefor thedefendants Theplaintiff thensold
the property to someone e sefor again of $100,000.00 due soldly tothe
vauableimprovementsto the premises madeby defendantsasaresult of
the agreement between the partiesfor the purchase and financing of the
property and defendants have not been paid or remburse or inany way
credited for the services, labor and materias performed by them onthe
plantiff’s property, asaresult of whichthe plaintiff has been unjustly
enriched & theexpense of thedefendants. . .. Plaintiff hasrecaived, used
and enjoyed the services, work, labor and materials performed and
furnished by defendantsfor plaintiff on plaintiff’ sbuilding, which plaintiff
fully knew and was aware was being performed. Asaresult of the
agreement between the partiesaforesaid and with full knowledge of the
Improvements being madeto itsproperty by defendants, plantiff did not
aovise defendants to cease meking said improvements but rather acoepted
the sameand then thereafter determined not to financethe purchase of the
property by defendantsfrom plaintiff in order to redize the substantia
increased va ue of the building asaresult of the efforts of defendants,
which constitutes a fraud perpetrated upon defendants by plaintiff.

Inanswer tothe counterdam and amended counterdam, Relmark Deve opments, Inc.,
denied that it hed oraly agreed to finance the purchase of the property or to assst in thefinancing of the

purchase of the property in the event the Ransons decided to exercise their option.



Subsequently, discovery was conducted in the case, and Remark Developments, Inc.,
moved for summary judgment on the Ransons' counterclaim. Among other points, Realmark
Developments, Inc., took the pogition that the option language of the“ Lease Agreement with Optionto
Purchasg’ clearly and unambiguoudy indicated that the only way the option could be purchased wasby
the Ransons giving Realmark Developments, Inc., written notice of the exercise of the option within the

last 90 days of the original term of the lease, and that the Ransons did not do this.

After taking the motion for summary judgment under consderation, the Circuit Court of
Kanawha County, on June 15, 1999, granted Realmark Developments, Inc.’s, motion for summary
judgment. The court found that the Ransons' option to purchasewas only exercisablein thelast 90 days
of theinitid term of the lease by the Ransons giving written notice to Redmark Developments, Inc. The
court further found that thelast 90 days of theinitiad term of thelease would have been from March 2, 1996
until May 30, 1996, and that during that period, no written exercise of the option was prepared or
tranamitted by the Ransons. Thecourt concluded that the Ransons daim that they were deprived of thar
exerdsof the option by Reamark Developments, Inc.’s fallureto finance the property waswithout meit.
The court accordingly granted Realmark Developments, Inc.’s, motion for summary judgment on the

Ransons counterclaim.

OnJanuary 10, 2000, thecircuit court entered an additiond order inwhichthecourt found
thet the Ransons, in their requestsfor admissons, owed rent in theamount of $21,638.64 & thetimethey

vacated the leased premises and that they had dso failed to pay red edtate taxesfor the years 1995 and
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1996 asrequired by the “Lease Agreement with Option to Purchase” Accordingly, the court granted

Realmark Developments, Inc., judgment for the rent and taxes due.

.
STANDARD OF REVIEW
This Court hasindicated that asummary judgment should bereviewed denovo. Painter
v. Peavy, 192 W. Va. 189, 451 S[E.2d 755 (1994). The Court hasaso indicated that: “A motion for
summary judgment should be granted only when itisclear that thereisno genuineissue of fact to betried
and inquiry concerning thefactsisnot desrableto clarify the gpplication of thelaw.” SyllabusPoint 3,
Aetna Casualty & Surety Company v. Federal Insurance Company of New York, 148 W. Va.
160, 133 SE.2d 770 (1963). Ladlly, the Court has sated that in determining whether thereisagenuine
issue of materid fact inacase, the Court will congruethefactsin thelight mogt favorableto thelosng

party. Alpine Property Owners Association, Inc. v. Mountaintop Development Company, 179

W. Va 12, 365 S.E.2d 57 (1987).

[11.
DISCUSSION
After examining the pleadingsfiled in the present case, the Court bdievesthet the Ransons
in their counterclaim and amended counterclaim reasonably asserted two causes of action. Thefird, a
direct breach of contract action, wasthat Redmark Developments, Inc., breached itscontract with them

whenit indicated that it would not credit them with aportion of therent paid toward the purchase of the
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premisesinquestion. Thesecond causeof action wasonefor unjust enrichment. 1n essence, the Ransons
claimed that in reliance upon the promise of Realmark Developments, Inc., to assist in financing the
purchase of the property, they had expended large sumsinimproving it and thet ultimatdly, because of their
expenditures, Redmark Devel opments, Inc., had sold the property for consderably morethanit would

have otherwise sold for.

InthisCourt’ sview, thetrid court did not err in granting summary judgment to Relmark
Devdopments, Inc., on the direct breach of contract clam. Thetrid court found, and the testimony of
Clyde Ranson given during his deposition shows, that the Ransons did not provide Realmark
Developments, Inc., with awritten notice of their desireto exercise the option to purchase the property
withinthefind 90 daysof thair initid leaseterm. ThisCourt beievesthat afair reading of the documents
and evidencein the case showsthat such anotice was an expressed condition precedent to the Ransons
being entitled under their express contract theory to purchasethe property and thereupon recaivethe credit
whichthey dam they weredenied and that snce thefactsindigoutably show that they did not meet the
condition, they arenot entitled to legdl damagesfrom Redmark Devd opments, Inc,, for itsfallureto extend
them the credit, even if the promise to extend such credit could be considered apart of the parties

contract.

The unjugt enrichment daim presentsadifferent problem. Thelaw of unjust enrichment
indicatesthat if onepersonimprovestheland of another ether through thedirection of sarvicestotheland,

or through theaffixation of chattel sto theland, that personisentitled to restitution for theimprovements
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if certain other circumstances are present. See, Restatement, Restitution § 53 (1937).2 The Court has

’Restatement, Restitution § 53 (1937), provides:

(1) A person who has rendered serviceto another or service which
inuresto the other’ s benefit or who has affixed chettelsto theland or has
improved the chattels of another, isentitled to restitution therefor if the
saviceswererendered, or the chattd saffixed, or theimprovements made:

(@  becauseof afraudulent misrepresentation of law by the
other, or becauseof aninnocent misrepresentation of law
by the other upon which the one rendering the services
justifiably relied, or

(b)  toobtantheperformanceof anagreement madewiththe
other therefor, not operative asacontract, or voidable as
acontract and avoided by the other party after the
services were rendered, the transferor erroneously
bdieving because of amigtake of law that the agresment
bound the other, or

(c) in the discharge of aduty of the other or in the rdlease of
the other’ s property from an adverseinterest, under the
conditions stated in § 54.

(2) A person who, because of mistake of law, reasonably but
erroneoudy bdieving that he, or athird person, on whoseaccount heacts
Is the owner:

(@  causesimprovements to be made upon the land of
another, isentitled to redtitution for the vaue of the labor
and materials used therein to the extent that theland is
increased in value if the mistake isreasonable, asa
condition to recovery by the owner of the land in
equitable proceadingsor inan action of trespassor other
action for the mesne profits, or

(b)  addsvauetothechattelsof another, isentitled to have
theadded vaue up to thevaue of thelabor and materids
used deducted from the damages if sued for their
conversion.

(3) A parsonwho acquiresaninterest inland or chattdsasaresult of an
agreement with the owner made under amistake of law and avoided by
theowner isentitled to regtitution for thevalue of servicesrendered intharr
preservation or in making appropriate improvements thereon.
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asoindicated that if benefits have been received and retained under such circumstancethat it would be
inequitableand unconscionableto permit the party recaving themto avoid payment therefor, thelaw
requiresthe party receiving the benefitsto pay their reasonable vaue. Copley v. Mingo County Board

of Education, 195 W. Va 480, 466 S.E.2d 139 (1995).

Thereisevidencein the presant case which could support afinding that the Ransons mede
$100,000 or morein improvementsto the premisesin question, and that this amount was more than haf
of what Redlmark Developments, Inc., inthe* Lease Agreement with Option to Purchasg’ agreed to
the entire property for. It aso appearsthat, plausibly asaresult of the improvements, Realmark
Devdopments, Inc., sold the property for substantially morethanit had agreed to sdll the property prior
totheimprovements. Thisevidenceclearly could support theconcluson that Realmark Devel opments,

Inc., was enriched by the improvements which the Ransons made to the property.

Thetesimony of Clyde Ranson suggeststhat hebdieved that heand hiswifewould receive
assganceinfinancing the property, and areasonableimplication of histestimony isthat relianceuponthis

belief influenced their decision to improve the property.>

*TheRansons daim that they bdieved that financing assstance would be provided is supported
somewhéat by the* Proposad L ease Purchase Agreement, Sgned by an officer of Realmark Developments,
Inc.”
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Asindicated in Restatement, Restitution § 53(3), whereaperson acquiresaninterest in
land asaresult of an agresment with the owner, such asthe leasehold interest acquired by the Ransonsin
the present case, under amistake of law, that personisentitled to restitution for improvementswhich he
placesontheland asaresult of themidtake. Inthepresant casg, itisthe Ransons dam that they bdieved
that Realmark Devd opments, Inc., waslegdly obligated to assst them in financing their purchese of the
property inquestion. Whilethey may havebeenlegdly mistaken, their bdlif, if factudly established, may

entitle them to restitution under the restitution count of their amended counterclam.

Inlight of al this, the Court believes that there is a question as to exactly what
representations were made to the Ransons, and what their beliefswereat the time they made the
improvements. Atthevery least, the Court believesthat further inquiry concerning thefactsisdesrable
to darify whether it would beinequitable or unconscionableto permit Realmark Devel opments, Inc., to
avoid payment for theimprovements placed on the property by the Ransons. Under suich circumdiances,
Syllabus Point 3 of Aetna Casualty & Surety Company v. Federal Insurance Company of New

York, supra, indicates that summary judgment isimproper.

For thereasons sated, the judgment of the Circuit Court of Kanawha County isreversed
astotheunjus enrichment daim, and the caseisremanded for trid onthat point. Thejudgment isaffirmed

as to the other mattersin the case.*

“The Court notesthat the circuit court’ sfinding that the Ransons admitted that they owed rent and
(continued...)
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Reversed, in part,
affirmed, in part,
and remanded.

4 :
(...continued)

taxes a thetime they vacated the premises was supported by the undisputed facts of thecase. Under the

crcumstances, thecreuit court properly granted summeary judgment to Relmark Devel opments, Inc., for

the rent and taxes due.
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